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Ameritech respectfully submits the following reply comments in response to the

Commission’s recent Notice of Proposed Rulemaking in the above-captioned matter.!

! In the Matter of Promotion of Competitive Networks in Local Telecommunications Markets, etc, WT
Docket No. 99-217, CC Docket No. 96-98, Notice of Proposed Rulemaking, etc., FCC 99-141 (released
July 7, 1999)(*NPRM™).




L CLECs Enjoy the Same “Rights” As ILECs to Enter Buildings to Provide
Services.

Several commenters attempt to create the perception of a dichotomy between
incumbent carriers and new entrants in regard to the legal rights possessed by each to
enter private property. For instance, AT&T states:

An incumbent LEC almost always has the legal right, under state and

local law, to enter a building to provide telephone service to the building -

occupants. By contrast, a new entrant most often does not have that right.2
This bold assertion is unsupported and necessarily so, as it is a wholly inaccurate
characterization of the law in the states of the Ameritech region. In those states,
incumbent carriers and new entrants have the same legal right to enter private property,
namely, the power to condemn.’ In fact, contrary to the picture painted by new entrants,
the Ameritech operating companies have the same practical difficulties dealing with the
owners of buildings in regard to access to tenants. This situation is due to the availability
of competitive facility based providers, not to a disparity in legal rights. Building owners
are seeking to leverage the newly competitive markets for facility based
telecommunications to their advantage. This “leverage” is the source of building access
problems: there is no disparity in legal rights. Nor is there an inherent incumbent carrier
advantage under local law.

To the extent the Commission acts in this docket, it ought not to create rules based
on a presumed difference in the legal rights of incumbent carriers compared to new

entrants, At the very least, such rules should not apply in those states where there is no

disparity in treatment between new entrants and incumbents.

* Comments of AT&T Corp., p. 4 {emphasis in Comments)

! See 220 ILCS 65/4 (Ilinois); IRC 8-1-8-1 (Indiana); MCL 484.4 (Michigan) (Telecommunications
companies do not have authority to condemn in the Lower Peninsula.); ORC secs. 4931.11 and 4931.04-
.08 (Ohio); Wis. Stats. sec. 32.02(4) (Wisconsin).




IL Any Rules Made By the Commission Regarding Exclusive Contracts Should
Apply Uniformly to All Carriers.

The Commission has stated:

[1]t is important to bring the benefits of competition, choice, and advanced
services to all consumers of telecommunications, including both
businesses and residential customers, regardless of where they live or
whether they own or rent their premises. . .. To the extent that any class
of consumers is unnecessarily disabled from choosing among competing

telecommunications service providers, the achievement of this
Congressional goal is placed in jeopardy.*

AT&T pays lip service to this goal® and demands that the Commission prohibit
incumbent carriers from entering into exclusive contracts for access to tenants in MT Es.®
Yet it would have the Commission exempt new entl:ants,7 and cable television providers
presumably even if the cable television operator is using its system to provide telephony,
or “advanced services”, such as high speed data services.® AT&T justifies this distinction
on the fact that the Commission has historically subjected non-dominant carriers to
minimal regulation. As AT&T itself notes, however, this minimal regulation of non-

dominant carriers has been based on the premise that, if that carrier acts unreasonably, the

customer can always obtain service from the dominant carrier. However, the analogy to

* NPRM, Par. 6, emphasis supplied.

5 Comments of AT&T Corp., p. 2. Ameritech also questions the unsupported assertions of MCI WorldCom
that “Building owners also often enter into exclusive arrangements with an incumbent carrier and refuse to
grant access to CLECs.” {Comments of MCI WorldCom, Inc., p. 2, emphasis supplied.) It is not
Ameritech’s practice to enter into exclusive contracts with building owners.

® 1d., Section IV, pp. 25 - 30.

"Id,, p. 27.

¥ 1d., pps. 29-30. Several parties (See Comments of RCN;Comments of USTA, p. iii; Comments of Fixed
Wireless Communicaticns Coalitien, p. 2)) have made cogent arguments that, in light of the convergence of
telecommunications and cable television, the Commission ought to consider together its rules regarding
MTE access and inside wire with a view to eliminating competitive discrepancies and fostering end user
choice. Ameritech supports this request. As several commenters have attempted to show, rules that may
be pro-competitive in the telecommunications market may be anti-competitive in the market for
multichannel video programming distribution. For example, the extension of Section 224 to rights-of-way
or easements on private property would effectively grant incumbent operators a federal “right to remain on
the premises” and, thereby, undermine the cable inside wire transition process. See Comments of ICTA, p.
5; Comments of Optet, p. 2.




the dominant/non-dominant carrier regulation is inapposite here. If non-dominant
carriers were permitted to enter into exclusive arrangements with building owners,
customers Would be deprived of thé opportunity to choose to take service from the
incumbent, thus eliminating the premise for affording non-dominant carriers differential
minimal regulation.

Substituting the building owner’s choice of provider for the tenant-consumer's
choice does not advance the Commission’s goals for this docket, as stated above —
namely, bringing the benefits of competition to all consumers. Obviously, any exclusive
arrangement in which a party other than the end user selects the consumer’s service
provider frustrates end user choice. There is no reason to believe that end users may not
desire the ability to choose services from multiple providers, as is common with
sophisticated business users today. Exclusive access arrangements — even those that
favor new entrants -- by their nature foreclose that choice and frustrate the competitive
process.

Nor is it a reasonable argument that exclusive contracts should be permitted for
new entrants until competition is more fully developed. First, competition is already
fully developed in many markets and in many locations. Second, the concept of
prohibiting competition in the name of advancing it is oxymoronic — much akin to killing
the patient to cure the disease. In fact, denying customers that right not only harms
customers but is also antithetical to an open and efficient competitive process. If new
entrants have a better product at a cheaper price, then they should have nothing to fear
from a customer’s right to choose.

Finally, under section 251(b)(4), it is an obligation of all local exchange carriers,
not just incumbent local exchange carriers, to make access to the carrier’s rights-of-way

available to competing providers of telecommunications services. If building access

4




arrangements of incumbent carriers are “rights-of-way”, then the arrangements of other

carriers are “rights-of-way” too, unless the Commission is ready to determine that the

identical words in sections 224 and 251(b)(4) have different meaning. Permitting

exclusive access arrangements for new entrants would appear to directly conflict with the

obligations of all local exchange carriers under sec. 251(b)(4).

Thus, there is simply no basis for treating incumbents and new entrants differently

with respect to exclusive arrangements with building owners. Accordingly, any rule the

Commission may adopt regarding exclusive access arrangements should apply equally to

all carriers. That is the only way to advance true consumer, as opposed to carrier or

building owner, choice.
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